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Petilioner Saad Al Qahtaui C'Saad'7, Tsy his coTinscL submiis this tnendomtMlum of law in 
support of his motion for an otda directing Rcsponcleiit& and their counsel (a) to preserve aU 
remaining evidence that is polentially relevant to Saad's challenge to the legality of his 
detention, and (b) to disclose certain inibnnation about the preservation, loss, or destruction of 
potentially relevant c\'idcnce in this case, 

Sti»t«xhent of Facts 
Saad Al Qahiani has been a prisoner at the Guantanamo Bay Naval Base for almost six 
years, since appniximatcly Januarj 16, 2002, He is a 29-ye9r-old youngman from Saudi Arabia 
iind one of only 13 Saudi citiirens who remain at Guanlanarao, Saad has ntsver been diargtd with 
any crime. Respondents claim the right to detain him ii;definitely without charge. 




A- Respondents Detain Saart Indefinitely Becanse. of a Statemen 

According to his interrogator, the only reason Saad remains at Giiantananio today is that 




The Central Tntelligenos Agency ("CIA") has 
long been rumored to have med walerboarding and other brutal methods in interrogating Abu 
Zubaydah - a man of questionable mental stability even before he was arrested in MmtcIi 2002 
and then inlciTDgated for many months. (See Ron Syskind, ne On& Percent Doctrine: Deep 

Inside America 's Pursuit oftL'; Enemies Since 9// / at 9^- 1 00, 11 1 J 15 (New Yorlc 2006), 
excerpts attached as Bxhjbit B,) Those bnitaJ methods reportedly yielded abundant false 
intelligence, (Id.; see also Undasyified Verbatim Transcript of Combatant Status Review 
Tribunal Hearing for ISN 1 001 6 (Mar, 27, 5007), Exhibit C at 23-24 (Abu Zubaydah's testimony 
th«t he gave false inftmntiliun to FBI or CIA interrogators so they would stop torturing him).) 
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On June 28, 2004, the Supreme Court held that Gu'dutJiTianio prisoners like Saad have tht 

riglit to challenge the legality of their detention by filing a petition lor a Viiit of habeas corpus in 

federal district court Masul v. Bush, 542 U.S. 456, 485 (20(W). A few days later. Deputy 

Secretary of Defense Paul Wolfowitz estabHshed a pmccss for dctermimng -whelhci Multiple 

levels of review by military officers and officials of ihe Department of Defense" had correctly 

desi^ated the Guant^amo prisoners as "enemy combatants " (CSRT Procedures, Exhibit D at 

1 and End. 1, § B (July 29, 2004) (rcierraicinij WL>lfu%vitz order of July 7, 2004),) On 

October 23, 2004, a panel of three military oiliGcrs kno-^vn as a Combatant Status Re^Hcw 

Tribunal C'CSRr") concluded that Saad was an ''enemy combatant" based on evidence 

concealed irom Saad hut presumed "genuine and accurate," (Factual Return, Dkt. 30-2 at 8-9 

(CSRT'5 finding that govfframent's unckssified evidence was "wjnclusory" and "not usable," 

tbns necessitating reliance on classified evidence); Exhibit D, End. 1, § 0(11) (requiring CSRT 

topresonic gcanjincness and accuracy of evidence "submitted by the Recorder to support a 

determination 'that the detainee is an encray combatanf ^.) In this habeas proceeding, 

Respondents relied solely on the CSRT decision to jnsti^ Saad's indefinite detention at 

Guantananio. (Factual Rdvirn, Dkt, 30-1 at L) 

B, Rcspondenis Destrfjy the Abu Zubaydah Videotapes .lust as the Supreme Court 
Accepts Another Guantanamo Case and Congress Debates the McCain 
Amendment. 

OnlJovenaber 7, 2005, the Supretue Court accepted certiorari m Hamdtm v. Rumsfeld, a 
case challenging Respondents' procednres for lr>nng "enemy combatants" for Tivar crimes before 
military commissions and Respondents' refusal iQ accord Guant^amo prisoners their rights 
■under the Geneva CmventiDns, 546 U.S. 1002(2005). During November 2005= Congress 
debated the McCain Amendtneot to the Detainee Treutment Act of 2005. which prohibits the use 
of torture as an inlectagation tool miyvihsre in the world. Detainee Treatment Act, Pub. L. No. 
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109-148, §1003, 1 19 Stat. 26S0, 2739-40 (2005) {"DTA"). The DTA also provides a defense for 

ResfKiadents' agents who previously ejnployed intemagation lechniques that were illegal but 
*'ofiicialJy authorized." Id. at § 1004(a), Finally, the DTA permits prisoners to appeal their 
CSRT decisions to the Conn of Appeals for the District of Columbia Circuit Id. at § 1 0Q5(e). 

Also in November 2005, but unbcLao wnst to Saad or tlie American public, the CIA 
destroyed videotapes clironicling tondreds nf hours of ititenrogations of Abu Zuhaydah and 
another ghost detainee, Abd ai-Rahim al-Nashiri. {S^*i Mark Maz?,etti, 9/1 J Pmel Study Finds 
thai CIA. Wiikhsld Tapes, N.Y. TIMES (I>e«. 22, 2007) (Exhibit E).) According to CIA 
officials, the CIA consulted v^ith and received cotitlicting advice irom top White Hoiise and 
Dcpartmcat of Justice lawyers before destrojing fte videotapes. {See Mark Mazzetti and Scott 
Shane, Hwth Lawyers DiKURsed Fate ofC.U. Tapss.ti.Y. TIMES Pee, 19, 2007) (Exhibit F).) 
One reported reason the CIA destroyed the videotapes was the potential legal liability of ofHcials 
who auihorizcd or utilized the harsh imeftogaiion methods documented on the tapes. (See Mark 
MaTzetij, CI.A. Desiroyed Tapes oflmrrogaUons, N.Y. Times (Dec. 6, 2007) (Exhibit G); Scott 
Shane and Mark Mazzetti, Tapes by C.I.A. Lived and Died to Save. Image, N.Y. TeMES (Dec. 30. 

2007) (Ejihibit H).) 

C. Respondents Assure This Court That They Would ^^ot Sanction the Destruction of 
Torture Evidence, 

On July 7, 2006, Petitioners moved this Court for an order requiring Respondents to 
preserve all evidenceregarding the Petitioners. (Dlft.36.) Respondents opposed the motion for 
a preservation oider nn three grounds . ritst, P!&=ipondenls argued Ihat the Court lacked 
jurisdiction to order Respoj^dcnts to preserve cvidcnije. (Respondents' Opposition, Dkt. 37 at 3.) 
Second, Respondents argued ihat the requested order was overbroad and unduly burdensome. 
(Id, at 7-S.) Third, Respondents argued that "a preservation order is unnecessmy' in this case 
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because RespOTidentK wer^ already collecting and preserving evidence as part ot their 
'Investigations . , . inttjp^^jssible mismnduct in regard to mislrc^tinent of detainees," {Id. at^S.) 
Respondents fissured the Court that th&y 'Svould not comprcxmise those investigations or 
prosecutiosis by destroy ing or sanctioning the destmctioii of dociitnents pertinent to snich 
fnvestigarions." {Id) Respnndents did not tnform the Court thial the CIA had destroyed the Ahxi 
Z\3baydali. videotapes in November 2005, 

On July 25, 2M6, this Court granted Petitionere' motion and ordered that: 

Respondents shall preserve and maintain all cvideanc^j dOTuments and 
information, witliout liraitadon, novi^ or ever in respondents* possession, 

custody cr conlrol, rt^gardingthe detained p^itioners in this case. 

(Order, Dkt 4 J at 5.) The Court rejected Respondents' argument that the pre^ervatiw order was 
overbroad or excessively burdensome: 

Documents reflecting tr eatmml of detainees - whether st atem enis of 
official policy^ cumulative e\'i Jexice of specific practi^esj or somelhing 
else - may he probative of she ti-eatinent of pctiiionei's or may lead to other 
probetive evidence. The reqxiested order imposes no greater obligation on 
re:s.pcndents than the federal discovciy rales' preservation obligations 
impo.se on a litigant in a typical civil kwsuit, 

C/dat3.) 

In a speech to the nation on Seplembt.^ 6, 2006, Respondent Bush admittisd that the CLA 

had held Abia Zubaydoh in a secret foreign prison for foiir and one-half years and that the CIA 
had employed "enhanced interrogation techniques" to extract informatign from Abu Zubaydah. 
{See Press Release, President Discusses Creation ofMiliiajy Commis!^ions to Try Suspected 
Tenaris'is (Sept. 6, 2006) (Exhibit I).) 
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p. Resi>ondents Reluclantly Acknowledge the E^ejstence and Destruction of 
Interrogation Vldi:;o(apes. 

On October 25, 2007, the Deparmetit of Jusiicc informed the Faurfli Circuit Com of 
Appeals and U nited States District Jvidge Lennie Brinka™ that twn declaratiDiis by the CIA, 
previously filed u} United Smes v. Mous^aaui, were fiilse because, in fact, the CIA pussebti^ed 
two videotapes and one audiotape of interrogiations of 'entroy combataRts/' (A redacted copy of 
the Departrncmt of Justice J^ter is attached as txhibil J,> The identity of the: "enemy 
corcibatajits" was redi^cted frcm the publicly available version of the letter. The Departmciit of 
■'Justice reviewed the two videotapes and the audiotape in September, and October 2007, and these 
i-ecDKlings apparently still exist, (Exhibit J at 1) The CIA has completed an ^^ecsbaustive review 
to deteaTfiine whether it was in posses.qton of any other such recordings for any of the enemy 
combatant witnesses ^t issue'' in \ht Moiis^amd case, (Id.) The Dt^p^alnient of Justice Idter does 
not mention tlie videotapes that the CIA destroyed m November 2005, 

On December 6, 2007, CIA Director G&neraJ Michad V. Haytlen publicly acknowledged 
thatthe CIA had videotaped [nterrogations of Abu Zubaydah and Abd aJ-Rahira ai-Nashiri in 
2002 and then destroyed those videotapes in November 20O5. {Press Release, Dlr^^clor's 
Srntemi^iir on the T^pmg o/E^rly Detainee Jmerrogaliaf^s (Dec. 6, 2007) (Exhibit K.).) Hayden 
discJo£«2d the existence and destnictton of the videotapes only because the New YorV Tinges had 
alerted hbn that the paper was alixjut to rypurl on the tapes. {See id; Exhibit Qd Hoyden .stated 



that: 



The tapes were meant chiefly a& an additional^ internal check on the 
[Interrogation] prDgrum in its early stage$. . . . The Agency soon 

dctcmiincd that its documentar}' reporting was ftill and exacting, removing 
iSLEiy need for tapes. 

. . . [T]he Office of General Counsel e^an^iined the tapes , . . The OfSce of 
bijpector General a]so examined the tapes in 2003 , . . Beyond their lack 
of hitelJigence value - as the inteiroyatiun scissions had already been 
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exhaustively detailed in written ch&nticlg - and the absence of any kgai or 
intemsil reason Uj ktsep iiiw\^ the tapes pos^ a h>sriuus security risk 

(Exhibn K.) Despite the purported security nsV, the videotapes were houiie<.1 continuously in an 
avKTHeas CIA arfic^e rmm 2002 until iheir dL^iilmctiun In Novembei' 2005, (ExhM F.) 
E. Petitioner Attempts td Rcsnlve This Dispute With Rc&poii dents. 

On Ds^ember J 9, 2007, Saad*s counsel delivered a letter to Re^ptjndents' csjunsel 
outlining the above fcicta and requesting information regarding the preservation, loss, or 




destRid^ion of evidence relating to ^^^^^^Ktatement^ Against Saad, Pi^titioner also 
requested assiminces of the spedfic measiiTes Respondent li now have implemenle-d to eniiUre the 
preservation of remaini Jig evidence. Petitioner did not r(>q:ucst production of the evidence itself, 
but merely i-equested information and assurances regarding Respondents^ preservaticin of the 



evidence. 



On December 27, 2007, Kespondents s^int Pelitioner's counsel a letter stating that 
Rcspos^dents were "m the process of considering the points abotit which [Petitioner] inqnire[d]5'^ 
but nccdal more lime before responding to die December 15 letter. (Exhibit L.) On January 3, 
2008, Petitioner's counsel asked Respondents' counsel vi^h ether Respondeat s intended to pro\'ide 
a Bubi^tanti vb refiponse to die December 1 9 letter^, and when Petitioner coujd expect to receive a 
response. Respondents' counsel vva^ unable to say when or if Respondents wciuld respond to 
Petitioner's inquiries. (Exhibit iVl.) 



^ Out of an abundance of caution, P<:titioner's txjunsel conveyed the letter to RespondenLs' 
counsel through iht Court Security Officer. For the same reasonj a copy of the letter is not 
attached to this mcrnorandum, but will be provided to the Court Ij} a sepaiate filing through the 
Court Security Officer. 



Case 1 :05-cv-02384-UNA Document 81 Filed 01/28/2008 Page 11 of 18 



Argument 
"A party is obliged to preserve potentially relevant evidence once he anticipates 
litigatjpnJ' Smith v. Cn/dAsm, 2% F.R.D. 19, 2007 U.S. DisU LEXIS 73071, at ^5 ilI (D,D.C. 
Oct, 2, 2007) (ardering preservation of sexiidly explic^it ijxiagtsa on plaintiffs cell plionc ^nd 
disclnsure of images taone defence attorney); accord Kronisak v. Umied States, 150 R3d 1 12, 
1 26 (2d Cat. 1 998). Respondents hari a duty to preserve the Abu Zubaydah videotapes be(;ause 
they arc plainly relevant io this case, and Respondents shoiiJd Jiavc anticipated ™ and dad 
anticipate - this litigation long before they destroyed Uie videotapes. As a result, this Court 
should take appropriate neasujies to ensure that Respondents pjeserve all remaining evidence 



relevant tD this litigation. 

L The Circumstances TlTtder Which 

Leg^tlitj' of Saad^s Derention. 




censed Saad Are Relevant to the 



The destroyed videotapes contained cruQi^J and unique evidence nf thecredibilit 




The relevance of such evidence is beyond dif^pute. Nothing is more fundamental lo our 
justice system thai) a deep abfjoitcncc for innpri zoning a person based on stiitcmcnts cxtract^ai by 
torture. For that reason^ federal conns harvc long held that "censin intcrrogj^tion techniques, 
either in isolation or as applied to the T;;nique characteristics of a particular suspect, are so 

offensive t-o a dvili^ed system of justice that tliey must be condemned " Miller v. Fenton, 

474 U.S. 104, 109 (1985). Coerced statements are inadniiKsible for t^vo independent reasons: 
they are imtru^tworthy, and the methods used to procure !hcm are repugnant to American values. 
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Unked States v. Karake, 443 F. Siipp. 2d 8, 50-5 1 , 94 {D.D.C. 2006) (holding that defendants' . 
statements were not voluntanr' "because they 'Svcre extracted only after countless houn? of 
repetitive questioning over a period of iiiany inontha, during v;hi eh rime they were subjected to 
periods of solitary confinement, positional torture, and repeated physical abus^"). ''The rE±d<t and 
torture chi^nibermay nol he substituted for lie witness stand," Brown v. Mississippi 297 U,S. 
27g,2S5^8e(1936). 

Even if llie"enhar!cecl intt^ntogation tcdijuqxjcs" applied to Abu Zubaydah did not amount 



lev torture 




Coercion nticd not rise to the level of 



torture to cEijit doubt on the reliability of a witness's stateinentB. Indeed^ perfectly lawful 
inducements - such a5 cooperation Eigreen^ents with the government - ate relevant to witn^^ 
credibility. See In re Sealed Case No. 99-3096 (Brady Obligations), 1S5 F.3d 887, $96 (D-C 
Cir, 1999) (holding that prasecutors were nhliged to diE^dose to defense Einy cooperation 
ag]-eeinents wiiness had \vith prosecutors, FBI, or DRA in nthej- cases); see also United States v. 
Ud^chukwu.ll FJd 1)01, ll05(l5tCir, 1993) (re versing conviction bee wse prosecution 
committed "severe and deliberate" Bracfy violation by not disclosing evidence to support 
coercion defense). 



Respondents eoinnot seriously dispute the potential rekvEuioe o 





8 
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IL Respond eitts Could aad Did Anticipate This Litigation. 

From xhe moment thnt Respondent's decided to titinsport prisoners to Guanlinaitio, 
Respondefnts knew that the prisonei^ would sittempt to diallenge their impn'sontmenl in co;irt. 
Indeed, that was a primaiy reason foi conllning the prisoners al Guantanajno instead of d prison 
within ths continenld Unittsd Siiittss. But if' there ^vcre wcr ajiy doubt &at litigation -would 
ensoie, all doubt was erased in June 2004 \vhen the Supreme Ct^urt decided Rtuul wd held that 
Guantanamo prisoners had Ihe right to puisue habeas prnceedings in fhis Court- 

Mnreover, o fie. year liefore destroying the Abu Zubaydah videotapes, Respondents 
themselves instituted proceedings to which the videotapes were relevant In October 2004, 
Rcspondenla conducfed proc^ecdings to "'detcjini w'' whether ^ead was an "enemy conibatEint.'' 
Under the CSRT rules, ihe panel had the discretion to ^^oonsider hearsay evidence, taking into 
account the reliability- of such evidence in the drctimstanoes." (Exhibit D, End- I-, § G(7).) 



Thus, !o the exicni the panel considered an 




e panel had 



a dutj' to e\.'a]uate the sTatcrnent's reliability by examining the circumstances under which it was 



made. 




In addition, the CSRT 



Recorder (who fttticlioned as a quasi prosecutw) was obliged lo collect and present to the 

militEiry paflel any e^'idence that -would *^sugg€st that the detainee should not be designated us an 
enony combatant.'' (H at End. 1 , § H(4) Eind (5), End. 2, § B(l).) 
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Respond enis* duty to preserve tlie Abw Zubaydali videotapes aiDse long before this action 
was filed in December 2005.^ The Second Circuit Court of Appeals decision in Kramsck v. 
Uniwd Sme.<i fe instmctivc. The plaintiff in Kmmsdt alleged that in October 1 952 he became an 
uiiwitting victim of a secret CIA program to test the effects of LSD as m interrogation tool. 150 
F.3d ai 1 16. In 1 973, two senior CTA offidals directed and approved the destruction of all files 
T^Mng to Ihe secret program, /f^, at llS, The plaintiff began writing letters to the CIA and 
govcmiiiL'nt ofBcials in the late 197Ds; he Hied mi adminislrative claim against tlie CJA in 1981 ; 
and he filed suit in 3 983. Id. at 120. The defejiHartts argued that they had no duty tn preserve the 
flics because ''r^o iitigationj administrative action, or congressional investigation had 
•cotninenced** as of 1^73 when the files were dcstrayed. Id. at 327. The court rejected that 
^gument, ho] ding that the dnty to preserve e^vi deuce arises, not only when litigation has "been 
iildl, but aliiO "when a party shouJd have known thai the evidence nmy b<^ relevant to fbture 

litigation.'" Mat 126^ 

The CIA offidiaJs also clain:ied that their reasons for destroying the fi1e;S 'liad nothing to 
do with the fear of fbtare litigation" Id. at 127. The officials' staled reasons were 'to preserve 
the confLdcndal identities of outside participants in the . , , pRigratn, to prevent incomplete 
documents from being misunderstood, and to prevent paper cverflovp'[.]'' Id. Both the district 
and appellate courts bad difficulty accepting these reasons and, in particular, that the officials 
*\vere concerned only with the effect of disclosrurc on other persons connected to the drug 
piogranij and nni wi(li the possible consequences to rhemselves or to the CIA/' Id. 



^ The fijing of many Gnantfeiamo habeas action^ was delayed bec^iuse Respondents prevented 
the prisoners trora meeting or cotnmunicating with lawyers unless the lawyers could first prove 
(hat ihe prisoners - who were being Jzdd inixjmmunicadu - had personally authorized the 
representation. 5c?£?Dkt. 9-1 at 34, 13 (Respondent?* cirajlar orgiuTnent that Ihia Court lacked 
aiTthority to peraiit counsel to speak or con-espond with tliree Petit ion er^ because they did not 
^'direOiy' authorize counsel to represent them); Dkt. 21 a1 2 (same); Dto. 26-1 at 2 (same), 
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In this case, just as in Kromsch, the government and the CIA T:iad a duty to preserve 
evidence relevant to potential claims against them. Indeed^ unlike in Krorsisch, litigation here 
was a virtual certainty. The videotapes were destroyed after tlie S-uprcmc Court upheld the 
prisoners' right to file suit, after the CSRT proceedings, and jusi as the Congress was debating 
the anti-lorture and judicial review provisions of the DTA. Regardless of their reasons. 



Respondents violated their duty to preserve ihc ^.'^dTOtape3. 



IIL Thii^ Court Sboulil Order 
R^^i^arding ihe Treat m<^jil 




v^ Any Renriiisiiiiing Evidewee 



TTiis Court has the amlmrity to issue orders "in aid of its factr-finding obligations in 
habeas corpus pit>ccoding& ... as the cireii^mHtaneca require for a proper aad just disposition. 



>* 



(Order, Dkt. ^1 at 2 (citing 28 U,S.C. § ]^51).) Respondents' oondviet demonsftrates that greater 
transparcney and oversight by Ihia Court arc necessary to. ejiiiurc that additional evidence is nol 
lost or destro;^^^. See Cobell v, AWro^?, 224 F.R.D. 1, 7 (D.D.C. 2004) (laoldiiig that Interior 
Depatlinent^B. lailure to report waier und mold damage to trust fund records demonstrated a need 
for "judicial pversight*')- T^ot only did Respondents fail to presenp^e the videotapes and fall to 
inform the Court of their destruction^ Respondents affinnatively assured the Court that they 
*Vouild not C0Tnprami5;e their invejitigations or prosecutions (of iniRtreafment of detainees] by 
destroying or sanetioning the dcstmclion of dociiments pertinent to such investigations " (Dkt. 



37 at 6.) 



Having de&troyed the videotapes. Respondents now have a heightened duty to preserve 



any remaining evidence that reflects the interrogation methods used again 





c bc&t way to ensure that 



Respondents perform thi,s duty is to require Respondents to jt^fomi the Coiarr of what ^idence 
remains and what measures are being taken to preserve it. 



11 



Case 1 :05-cv-02384-UNA Document 81 Filed 01/28/2008 Page 1 6 of 1 8 



Conchib'jon 



For all ofthc foreguing reasons, Peli LionHr respect fill iy requests Lhat Hit Court order . 
RespundenEs and their coiuiseJ (a] lo presorvc all TurmnJnmg evidence thar is potentially refevant 



IQ Saad's fhallcaigc to the legality of his detention, including evidence that bears onfhc 




d(b)lo 



disclose lo the Caun and Petitioner's counsel intbrmation regarding the preser%'ation, loss, or 
dealruction of poicntitdJv relevant evidence, subject to any security measures the CoTirt deems 



appropriate. 

Dated: January 7, 2008 



David W. DcBruin (DDC Bar No. 3V(i26) 

JEKNER & BLOCK LLP 

601 Thirteenth Sfreet, N.W., Suite 1 300 

Washingloji. DC 30005-3823 

Tel; (202) 639-6000 

Fax: {202) 639-60f)6 



Respectfullv submitted. 



J.WJ 



I e Sped 




iria^^^_«-i- 



One of the Attorneys for the Petitioner 
Saad Al Qahtatii 

Patricia A. Bronte 
SapnaG. Lalmalam 
JENNER & BLOCK LLP 
330 North Wabash Ave, 
Chicago JL 60611 
TeL (3 12)923-5357 
Pax: (3 12) 840-7757 



(}f Cotmsei 

ditanjgli S. GuTicrt«z(GG1234) 
666 Bi'oadway, 7th Flour 
New York, NY 100 1 2 
Td; (212) 614-6464 
Fax; (212) 614-6499 
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